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United States and the mother country, it is 
particularly important that our representa- 
tive there should be such a one as will knit 
even closer the racial, social and commercial 
ties now so pleasantly subsisting. This Am- 
bassador Choate may be counted upon con- 


fidently to do. Of a distinguished lineage, 


| and properly proud of it, he has not relied 
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Current Topics. 

|" is perhaps not too much to say of Presi- 

dent McKinley’s appointment of the 
Hon. Joseph H. Choate as ambassador to 
the court of St. James, that it is ideally ex- 
cellent. That he is a man of extraordinary 
talents and learning has never been ques- 
tioned, and his eminent position, both in the 
legal and the social world, has long been 
secure. In his brilliant and highly success- 
ful career there is one fact which stands out 
in bold prominence, and that is his intense 
and life-long aversion to office-holding — 
would that his tribe might increase! He has 
never been a member of the legislature or of 
congress ; he has not worn judicial robes, and 
while not indifferent to or unobserving of 
current events, he has not been a leader in 
politics; indeed, his political record by no 
means has been entirely “regular.” It is 
significant of the era of good feeling in the 
party with which he ago identified 
himself, that all factions have acquiesced in 
his elevation to the office of ambassador to 
Great Britain 


years 





about the only one he has 
ever consented to accept, outside of member- 
ship in and presidency of the constitutional 
convention of 1894. As a recognition of his 
ability and fitness for the important post, this 
attitude is significant, but another fully as 
significant a feature is the universal recog- 
In the 
present new era of good feeling between the 


Vor. 59 — No. 3. 


nition of his intense Americanism. 





upon that fact for eminence, by means of re- 
flected light, but he has achieved his present 
position as a national figure and his emi- 
nence at the bar by his own ability. From 
the present outlook, there are no storms 
ahead to test his mettle, but in social func- 
tions he can be depended upon to maintain 
the reputation of his country and the tra- 
ditions of an office whose incumbents have 
been one long line of distinguished Ameri- 
cans. His wit, satire, eloquence and incom- 
parable humor, together with his mastery of 
the graces of etiquette and of speech, will 
stand him in good stead, when he shall be 
expected to “set the table in a roar; ” while 
his native tact and resourcefulness will be 
equally valuable in the higher and more im- 
portant fields of law and diplomacy. The 
AtBany Law JouRNAL congratulates Mr. 
Choate upon his appointment, the legal pro- 
fession upon furnishing so thoroughly 
equipped an ambassador, and the president 
and people of the United States upon the 
wisdom and appropriateness of the selection. 


The New York Court of Appeals having 
affirmed the conviction of Mrs. Place, who 
most brutally killed her step-daughter and 
attempted to murder her husband when he 
returned home at night, that unfortunate 
and erring woman’s only hope of escaping 
the electric chair lies in the possibility of 
executive clemency. In view of this fact, 
the enterprising newspaper men at the cap- 
ital have been endeavoring to “sound” 
Governor Roosevelt on the subject of capital 
punishment in the case of women, though 
thus far without much success, the executive 
having properly declined to commit himself 
in advance of the consideration of petitions 
for clemency, which will soon, undoubtedly, 
pour in upon the governor, if, indeed, they 





140 


THE ALBANY LAW JOURNAL. 














have not already begun to encumber the 
mails. However, judging from the gover- 
nor’s mental make-up and his official record, 
there would seem to be very little hope for 
the condemned woman. There is good rea- 
son to believe that the present executive will 
take the ground that the application for 
executive clemency in behalf of a woman 
should be dealt with precisely on the same 


principles as would control the determination ; 


of such an application in behalf of a man, 
and that so long as the law punishes murder 
in the first degree with death, the sex of the 
convict should not operate to relieve from 
the penalty in a clear case of deliberate and 
premeditated murder. If there are circum- 
stances in Mrs. Place’s case which would call 
for a commutation if such a crime had been 
committed by a man, undoubtedly Governor 
Roosevelt will take that action which the 
demands of justice seem to require. That he 
will, in the consideration of the application 
for clemency, entirely eliminate the matter 
of sex, we have no doubt. In the event of 
refusal to interfere with the execution of the 
death penalty, Mrs. Place will be the first 
woman to go to the electric chair, and the 
sixth woman to suffer the death penalty in 
the State of New York. The last execution 
of a criminal of the weaker sex was that of 
Mrs. Roxiana Druse, of Herkimer, N. Y., in 
the year 1895; but this was prior to the pas- 
sage of the law which changed the method of 
administering death in capital cases, hanging 
being then the method practiced. The mur- 
der for which Mrs. Druse suffered death on 
the gallows was one of peculiar atrocity, she 
having brutally shot her husband in the back 
while he was engaged in eating his. dinner, 
and subsequently she chopped up his body 
and attempted to burn it in the kitchen 
stove. The peculiarly nauseating odor of 
burning human flesh, upon which the mur- 
deress had not calculated, apparently, caused 
the neighbors to become suspicious that all 
was not right in the Druse residence, and 
finally led to her apprehension and convic- 
tion. There was never any question what- 
ever as to the guilt of the accused, but it is 
doubtful whether she would ever have been 
executed had she not so fiendishly sought to 








— 


remove the remains of her victim 


human sight. 


from 


The recent action of the Columbia Univer. 
sity trustees in raising the requirements for 
admission to the Law School of that institu- 
tion is significant. The change is made 
pursuant to a resolution of the university 
trustees passed at their last meeting, and 
converting the law school into a graduate 
school. It is to take effect in the fall ‘of 
1903, and is regarded as completing the de- 
velopment which was begun by Prof. Keener 
and his associates in r89r. Until that time 
the method of instruction was by the lecture 
system, and students were accustomed to 
vive the larger part of their time to work in 
law offices. Under Prof. Keener the system 
of study by cases was introduced, and the 
standard of scholarship was raised so that 
the work of the school required the whole of 
a student’s time. The percentage of college 
men in the school has risen in proportion 
with this raising of standard, and has in- 
creased from 42 per cent. in 18q3 to 62 per 
cent. in 1898. Regarding the present inno- 
vation Prof. Keener says: “It is the confi- 
dent belief of the faculty that the superior 
attractiveness of a school open to college 
graduates only, and capable, therefore, of 
doing the highest grade of work, will more 
than counterbalance the loss of the diminish- 
ing percentage of non-graduate students 
That the school will, with these increased 
advantages, become a more important factor 
than ever in the development of legal educa- 
tion and the elevation of its standards is too 
clear for argument.” 


A year ago the Arpany Law Journal 
published the very able paper upon the topic 
of “Malice in the Law of Defamation” 
which its talented author, Mr. William A 
Purrington, of the New York bar, read be- 
fore the annual meeting of the State Bar 


Association. In the London Law Times of 
November 5, 1808, was printed a lecture bv 
Mr. Crump, O. C., in the Inner Temple. be- 
fore the solicitors’ managing clerks, upor 
the topic of “ Malice.” and it must have been 
exceedingly gratifving to Mr. Purrington to 
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notice the approval given by the learned lec- 
turer paper. He it as 
admirable, and quoted with approval Mr. 
Purrington’s declaration that “there still 
obtains the false idea that malice is the gist 
of an action for defamation, and by fiction or 


to his described 


legal falsehood is to be presumed in ordinary 
actions. And so we continue to use a term 
which, never true or scientific, is now en- 
tirely outworn, and to cherish a legal fiction 
which, with the’ procreative power of all 
falsehood, constantly begets fiction and con- 
fusion.” Approval from such a source must 
have been all the more agreeable because the 
doctrine, though and 


clearly enunciated 








just or wise to impose capital punishment. 
The court adds: “ How far considerations of 
age, sex, ignorance, illness or intoxication, 
of human passion or weakness, of sympathy 
or clemency, or the irrevocableness of an 
executed sentence of death, or an apprehen- 
sion that explanatory facts which have not 
been brought to light, or any other consid- 
eration whatever, should be allowed weight 
in deciding the question whether the ac- 
cused should or should not be capitally pun- 
ished, is committed by the act of congress to 


| the sound discretion of the jury, and of the 


strongly enforced, ran counter in some re- | 


spects to a then recent enunciation of the | 


Appellate Division, although it seems to 
have met with subsequent commendation, 
and a Maine decision 


since rendered lavs 


Such approval. 
cannot fail to 
carry with it some encouragement to those 
who read papers before the State Bar Asso- 
ciation, proving that their audiences are by 
no means limited to the comparatively few 
hearers. 


down a similar doctrine. 


hoth at home and abroad, 


The cases of Winston, Strather and Smith 
v. The United States, decided by the Su- 
preme Court of the United States. and re- 
ported in full in the 
Reporter, vol. 27, p. 


Washington Law 
27, involved the con- 
struction of the act of congress of January 
15, 1897, ch. 29, which provides, in section 1, 
that in all cases in which the accused is found 
euiltv of the crime of murder under section 
5339 of the Revised Statutes, the jurv may 
qualifv their verdict bv adding thereto, 
“without capital punishment,” and whenever 
the jurv shall return a verdict qualified as 
aforesaid, the person convicted shall be sen- 
tenced to imprisonment at hard labor for 
life. The Supreme Court holds that the au- 
thority of the jury to decide that the accused 
shall not be punished canitallv is not limited 


. . . . | 
to cases in which the court, or the jurv. is of 


opinion that there are palliatine or miticat- 
ine circumstances, but extends to everv case 
in which, upon a view of the whole evidence, 
the jury is of opinion that it would not be 





jury alone. The decisions in the highest 
courts of the several States under similar 
statutes are not entirely harmonious, but the 
general current of opinion appears to be in 
accord with our conclusion. (State v. 
Shields, 11 La. Ann. 395; State v. Melvin. 
1t La. Ann. 535: Hill v. State, 72 Georgia, 
131; Cyrus v. State, 29 Southeastern Re- 
porter, 917: Walton v. State, 57 Mississippi, 
522: Spain v. State, 59 Mississippi, 19: Peo- 
ple v. Bawden, 90 California, 195: People v. 
Kamaunu, 110 California, 609.) The instruc- 
tions of the judge to the jury, in each of the 
three cases now before this court, clearly 
gave the jury to understand that the act of 
congress did not intend or authorize the jury 
to qualify their verdict by the addition of the 
words ‘ without capital punishment,’ unless 
mitigating or palliating circumstances were 
proved. This court is of opinion that these 
instructions were erroneous in matter of law, 
as undertaking to control the discretionary 
power vested by congress in the jury, and as 
attributing to congress an intention unwar- 
ranted either by the express words or by the 
apparent purpose of the statute; and there- 
fore in each of these cases judgment must be 
reversed, and the case remanded to the Court 
of Appeals with directions to reverse the 
judgment of the Supreme Court of the Dis- 
trict of Columbia, and to order a new trial.” 
Mr. Justice Brewer and Mr. Justice Mc- 
Kenna dissented. 


A mileage book test case of considerable 
interest was decided by Justice Lyons, of the 
Sixth New York Judicial District, recently, 
in a case brought against the Delaware. 
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Lackawanna & Western Railway by Frank 
Steere to test the so-called mileage-book law. 
The plaintiff declined to sign his name to the 
contract printed in the mileage book, where- 
upon the company’s agent refused to sell 
the book, basing his refusal solely upon the 
ground that the would-be purchaser of the 
book would not sign his name to the con- 
tract. Within one year Steere brought his 
action. It was, among other things, stipu- 
lated upon the trial “that the sole question 
for determination, aside from questions to be 
raised on the statute itself, and as to the 
good faith of the plaintiff, is as to whether 
or not the defendant had the right, under 
the law, to require the plaintiff applicant for 
the purchase of a mileage book specified by 
the provisions of said law to sign the agree- 
ment requested to be signed in the back part 
of said book, and to refuse, without incurring 
the penalty of said statute, to issue and sell 
said mileage book to the applicant therefor 
demanding the book and offering to pay the 
required sum therefor, unless such applicant 
and would-be purchaser would first sign the 
agreement.” Justice Lyon held that the 
plaintiff was entitled to recover of the de- 
fendant the sum of $50, with the costs of the 
action, and judgment was directed. No in- 
terest was allowed. There were many other 
cases depending upon the decision in this 
one. 


Hotes of Causes. 


Accord and Satisfaction. — Acceptance of a 
check of less than the amount of a liquidated debt, 
though the check state that it is in full, does not, 
in the absence of any other consideration, operate 
to discharge the balance of the debt. (Myers v. 
Green, [Ind.} 51 N. E. Rep. 942.) 


Alienating Husband’s Affections— Action by 
Wife — Effect of Divorce. —In Beach v. Brown, 
decided by the Supreme Court of Washington, in 
November, 1808 (55 Pac. R. 46), it was held that 
a statutory provision of that State that every mar- 
ried person shall hereafter have the same right to 
sue and be sued as if he or she were unmarried, 
that all laws which impose civil disabilities upon 
the wife which are not imposed on the husband are 
abolished, and that she shall have the same right 
to sue in her own name for an unjust usurpation of 





—— 


her rights that the husband has, entitles the wif 
to bring an action for the alienation of her hys. 
band’s affections without his joining. 

The following points were also decided 
case last mentioned: 

“A wife whose husband’s affections have beep 
wrongfully alienated does not lose her right to ay 
action therefor by obtaining a divorce from him, 


in the 


“ Letters written by a husband to his wife during 
coverture, evincing an affection towards her, are 
admissible to prove the 
alienating it. 

* Testimony of what the husband said as to his 
object in writing the letters is inadmissible, as 
being self-serving. 


same, in an 


action for 


* A husband. living and cohabiting with his wife 
they having children, is presumed to have an affec. 
tion for her until such presumption is overthrown 
by preponderating evidence to the contrary.” 


Banks and Banking — Notice — Knowledge oj 
Officers. — Where a bank director and a cashier 
executed a note as makers, the director being in 
fact only a surety for the cashier, who obtained a 
loan on it from the bank, without any other bank 
official having knowledge of the suretyship, the 
director was liable as principal, since knowledge 
to him and the cashier, in such case. was not 
knowledge to the bank. (First Nat. Bank oi 
Brandon vy. Briggs’ Assignees, [Vt.] 41 Atl. Rep 
580.) 


Bailment or Sale.— A merchant was to sell 
goods on consignment during one month, on trial, 
and to account each week for goods sold, at prices 
designated. At the end of the month he was to 
make final settlement, and receive a commission 
He paid the transportation charges, and_ placed 
the goods in his store apart from his own, and 
the owner’s tickets on the goods were not re 
moved. Two payments from proceeds of goods 
sold were made to the owner, who credited them 
to the former’s account, in which the goods were 
marked ‘“ Consigned,” and entered the ‘ Balance 
due.” No settlement was had nor commission 
paid before the goods were attached by a creditor 
of the consignee. The agreement was verbal 
Held, that a bailment was created, and not a sale, 
though no limitation was placed on the price a 
which the consignee could sell. (Harris v. Coe 
[Conn.] 41 Atl. Rep. 552.) 


Bills and Notes — Sureties on Note — Release 
— Where a creditor, by promissory note signed by 
three persons, two of whom were sureties, having 
as further security for his debt a mortgage upo? 
personal property, takes charge of such persom 
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alty, the same being sufficient in value to discharge 
the debt, and fails to appropriate it to the payment 
of the note, the sureties will be discharged from 
liability thereon. Especially is this true when the 
inducement held out to the sureties to undertake 
the obligation was a statement by the creditor that 
he had a mortgage upon personalty as additional 
security. (Barrett v. Bass, [Ga.] 31 S. E. Rep 
435.) 


Constitutional Law — Indeterminate Sentence.— 
\ct March 8, 1897, known as the “ Indeterminate 
Sentence Law,” is not unconstitutional, as an er 
post facto law, in being applied to a sentence on 
conviction of a crime committed before its pas- 
sage, since such a sentence does not add to or 
increase the punishment beyond that existing 
when the crime was committed. (Davis v. State. 
{Ind.] 51 N. E. Rep. 928.) 


Corporations — Loss of Corporate Funds. — 
The treasurer of a company who, with the com- 
pany'’s consent, deposits its funds in bank to his 
credit as treasurer, is entitled to allowance for so 
much of the deposit as was lost by the failure of 
the bank, in accounting with the company. 
(Fougheray v. Laurel Springs Land Co., [N. J.] 
1 Atl Rep. 694.) 


Telegraph Company — Damages — Mental An- 
guish. — Mental anguish entailed by the non-ar 
rival of a brother-in-law, in consequence of 
reglgent delivery of a telegram announcing the 
death of the sender's husband, must be affirm- 
atively proven in order to recover; it is not pre- 
sumed, as in case of a husband or wife or near 
blood kindred. (Cashion v. Western Union Tel. 
Co., [N. Car.] 31 S. E. Rep. 493.) 


In Ru Ton & ano. v. Everitt, decided in De- 
cember, 1898, the New York Supreme Court. 
\ppellate Division, First Department, held that 
acovenant by the vendor of a particular business 
not to engage therein or ina similar business to the 
prejudice of the vendee is valid when such cov- 
enant is an incident to the sale of the good will of 
the business sold. Such a covenant is not illegally 
Nrestraint of trade so long as it is co-extensive 
with the interest to be protected. It was also held 
that words of limitation may be implied as well as 
expressed. The agreement in question was made 
with the plaintiff, Ru Ton, upon the sale to the 
latter of certain stands in West Washington Mar- 
ket, New York city. Ru Ton was an employe of 
the defendant in the business in question. In the 
nonth of December, 1896, the defendant, being in 
‘ad health, expressed his intention of going out 
ithe business entirely, and offered to sell it to 








Ru Ton. This resulted in a sale, which was con- 
summated under a written agreement reading as 
follows: 

“New York, December 18, 1896. 

“ Received from Charles D. Ru Ton the sum of 
one hundred dollars ($100) on account of the pur- 
chase of stands Nos. 44, 46 and 48 Thompson 
avenue, West Washington Market, New York 
city, which he has this day purchased from me, the 
balance of the purchase money, to wit, nineteen 
hundred dollars ($1,900), to be paid on April 3, 
1897. The sale this day made by me to him in- 
cludes the good will and interest of the business 
heretofore conducted under the firm name of 
Everitt & Co., of which I am the sole owner, and 
includes all the stands, office furniture, fixtures. 
desks, safes, books, and all other things connected 
with said business as now conducted. And I fur- 
ther agree not to enter into business in the same 
or similar line for the term of ten years from date. 
thus agreeing to throw all necessary influence 
which I can toward the increase of and for the 
benefit of the business of Charles D. Ru Ton. 
I further agree to allow him to use the present 
firm name, if he so desires, in the continuation of 
said business; and I further agree, upon the pay- 
ment as above provided, to deliver full possession 
of the same to him April 3, 1897, and to give him 
any other and further agreements that may be 
deemed necessary to fully transfer to him the said 
business and all the things connected with the 
same. Joun N. Everitt.” 

Aiter Ru Ton had paid the full purchase price 
and had taken possession and commenced busi- 
ness in his own name under this agreement, the 
defendant, in violation of his covenant, entered 
into a similar business in this city, and has since 
endeavored to deprive Ru Ton of the good will 
which he had thus purchased and paid for. The 
deiendant did this deliberately, acting upon the 
theory that his covenant was void and unenforci- 
ble. Whether it was so was the main question 
presented by this appeal. 

After ably reviewing the decisions on the sub- 
ject of covenants in restraint of trade, the court, 
Barrett, J., reached the conclusion that the agree- 
ment in question was valid and enforcible. The 
court said in part: The instrument must be read 
in connection with the surrounding circumstances, 
and also in the light of the rule stated by Allen, 
J., in Curtis v. Gokey (68 N. Y. 304), that “ the 
law will not presume an agreement void as illegal 
or against public policy when it is capable of a 
construction which would make it consistent with 
the laws, and valid.” There is nothing in the 
instrument, when fairly construed, which makes 


the covenant unlimited as to space or detrimental 


to the public. It is true that it lacks express 
words of limitation. But these words may be 
implied as well as expressed. The instrument, it 
will be observed, is not a formal agreement, but 
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a mere receipt signed by the defendant alone, and 
as thus signed delivered to Ru Ton. It refers to 
the business sold as a business conducted in ‘‘ New 
York city.” The papers show that this business 
consisted in the sale of farm products consigned 
to the defendant as a commission merchant from 
farmers in various parts of the country. What the 
parties were thinking about and dealing with was 
the sale of this business, conducted exclusively in 
the city of New York, and of its good will. The 


market was in the city of New York, and compe- | 


tition could only be there. The receipt was drawn 
in contemplation of these facts. The covenant not 
to enter into a business in the same or a similar 
line was but a natural and necessary incident of 
such a sale. The object thereof was plainly to 
prevent competition by the vendor; that is, com- 
petition here, where alone there could be compe- 
tition. When the defendant says, “I agree not to 
enter into any business in the same or a similar 
line for the term of ten years from date,” he says, 
in effect, that for that length of time, so far as he 
is concerned, he will leave the field of business ac- 
tivity here, in a particular line, to the vendor. 
What object would there be in extending the 
defendant’s disability beyond any possible area of 
competition? And why should the language, 
though general, be construed contrary to what we 
can plainly see was the intention of the parties? 
There certainly could be no competition in this 
particular business outside of the locality where 
farmers find their market, and apart from local 
agencies, namely, the city of New York and its 
farm produce commission merchants. The minds 
of the parties never passed beyond this area of 
possible competition, and the writing was but an 
expression of what was in their minds with rela- 
tion to the business done within that area. This is 
accentuated by the explanatory words which im- 
mediately follow the covenant, * Thus 
agreeing to throw all necessary influence which 
I can the increase and for the 
benefit of the business of Charles D. Ru Ton.” 
How could a covenant not to engage in the busi- 
ness of a commission merchant for the sale of farm 
products in the world at large (outside of New 
York city) have any bearing upon the vendor's 
agreement to use his influence to increase the 
particular business here sold? The true paraphrase 
is clearly this: “I agree not to enter into the 
same or a similar business in competition with 
you for ten years, thus agreeing during that period 
to help rather than hinder you in increasing the 
business sold.” When the words “in competition 
with you” are understood and implied (as clearly, 
upon the surroundings, they must be), the locality 
of the business — namely, the city of New York — 
is equally understood and implied. The covenant 
as to space was thus limited to the locality where 
competition was possible. The case on this head 
is directly within the rule laid down in Hubbard 


namely, 


towards 





v. Miller (27 Mich. 15), and within the principle 
upon which the following cases were decided: 
Smith’s Appeal (113 Pa. 579), Thomas v. Miles 
(3 Ohio St. 274), Peltz v. Eichele (62 Mo. 171), 
Boardman v. Wheeler (15 N. Y. Week. Dig. 325, 
aff'd 27 Hun, 616), Heichew v. Hamilton (3 G 
Greene, 596), and see Curtis v. Gokey (supra) and 


5 Hun, 555. 


Upon both the law and the facts we think that 
a clear case for an injunction was made out. There 
was here an attempt on the defendant's part to 


deprive the plaintiff of the benefit meant to be 


conferred upon him by the contract of sale. The 
defendant’s course is quite inexcusable. He would 
take, but not give. Retaining the purchase price, 
he, in fact, seeks to repossess himself of what that 
purchase price represented. The law will not per- 
mit him, upon the hypocritical pretence of de- 
iending a rule of public policy, to cheat the 
plaintiff out of the essential thing which the latter 
bought and paid for. 

Eminent Domain — Preferential Liens for Labor 
and Materials — Telegraph and Telephone Com- 
panies. —In Keelyn v. Carolina Mut. Telephone 
& Telegraph Co., decided by the United States 
Circuit Court, D. South Carolina, in October, 1898 
(go Fed. R. 29), it was held that the doctrine oj 
the Federal courts, which recognizes the claims 
of those furnishing labor or supplies necessary to 
keep a railroad a going concern as entitled to 
priority of payment over its mortgage indebted- 
ness, is applicable to telegraph and telephone lines, 
which are given the power of eminent domain, and 
otherwise recognized as important public agencies 
of modern business and commerce. The court 
said: 

This case comes up upon claims made by per- 
sons who have furnished supplies to the Carolina 
Mutual Telephone & Telegraph Company and 
others who have been employed by it. The sup- 
plies are of material essentially necessary in keep- 
ing up and maintaining the telegraph lines. The 
employes are ladies who have been employed at 
the telephone exchange and the superintendent in 
charge. It is admitted that these employes are not 
protected under the labor acts of the general as- 
sembly of South Carolina. If they can be pro- 
tected at all, it must be under the doctrine 
established in Fosdick v. Schall (99 U. S. 235) 
This was the first of a series of cases which recog- 
nize that claims may exist against an insolvent 
railroad company which are superior to the lien 
of a mortgage debt. The theory is that railroad: 
are a peculiar property, of a public nature, dis 
charging a great public work. They cannot be 
built without the interposition of the sovereiga 
power. When built they serve a great public pur 
Railroads connect distant points. That they 
are common carriers is but a small part of their 
office. They are not only the arteries of trade: 


pose. 
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they civilize, develop and enrich large sections of | 


country. 
factories, spring up on their line. 
intercommunication of vital importance to thou 
sands. They are the means of transporting troops, 
munitions of war and supplies, promoting and pre- 
serving tranquility in times of peace, and connect- 
ing and creating strategic points in times of war. 
They 
highest public interest - 


Public interest — the 
g requires that when con- 
structed they be kept up; be kept, as the phrase is, 


are public highways. 


concern.” 3eing so important, the 
favor upon everything which 


keeps a railroad a going concern. To this end the 


a “going 
courts look with 
first application of its earnings must be made. 
the bondholder 
lends his money with knowledge of this. Neither 


inything until the current ex- 


The stockholder subscribes and 


hem can get 
penses are paid. Upon this assurance all persons 
who furnish labor and supplies are encouraged to 
give credit ‘to the railroad and to contribute to 
keeping it-a going concern; and if, perchance, 
through inadvertence, or for any other cause, any 
portion of the earnings have been applied to inter 
est or dividends, leaving current expenses unpaid 
in whole or part, this is a diversion which the 
court will certainly correct (Bound v. Railway Co 
30 Fed. 314). Such seems to be the doctrine, and 


the reason for the doctrine of Fosdick v. Schall 
the 


doctrine in any case except that of a railroad. It 


Thus far the Supreme Court has never applied 


certainly cannot be applied to corporations of a 
(Wood \y Co, 
i28 U. S. 421, 9 Sup. Ct. 131). The question of its 
application to telegraph or 


purely private character Deposit 
telephone companies 
has never been made. Ii we are governed by the 
reason of the doctrine, its application to a tele 


Like 
instru 


graph and telephone company is not diflicult. 


railroads, these lines are very important 


ments of interstate commerce. They are means of 
communication between ali points on the globe 
They are of the most essential importance to the 
government in time of war, and to the people in 
time of peace. Under the act of congress of 1886 
they are made agents of the government, and have 
protection 


This company has complied with these conditions 


its special upon certain conditions, 
They can exercise the right of eminent domain. 
It does appear as if the public have as much inter- 
est in keeping a telegraph and telephone company 
a going concern as they have a railroad company: 
Schall, 


and the current of cases of which it is the source, 


and so the doctrine laid down in Fosdick v. 


would seem applicable also to telegraph and tele- 
phone cases. 

In the present case it will be extended at least 
in aid of the operators. They depend for their 
daily living on their daily wages. They clung to 
their positions, and stood by the corporation, in 
despite of failure to secure pay. They, at great 


sacrifice, kept it a living concern. They enabled it 


Cities, towns and villages, farms and | 
They make 








to retain its list of subscribers, so that when it was 
offered for sale, instead of being an abandoned 
wreck, it was in active daily operation. The claims 
of those who furnished supplies are by no means 
as strong as these. Let an order be taken for the 
payment of the operators and other employes their 
wages for ninety days before the appointment of 
the receiver. 


° 


PRESUMPTIVE NEGLIGENCE OF 
CARRIERS. 


Part I, 
1. Introductory. 
. Presumption of negligence. 
General rule as to presumption of negligence. 
The rule of res ipsa loquitur. 


§ 1. Introductory. — The question of damages re- 
sulting from negligence of carriers — either of 
goods, live stock or passengers —is an important 
one. It is familiar knowledge that the question of 
negligence is not an absolute, but a relative, entity; 
not a thing that can be determined by any square 
and compass rule, as a carpenter would determine 
the length of a rafter required on a building of 
specified dimensions to give the roof a desired 
“pitch.” The question of negligence is usually 
not one of law, but one of fact, to be determined 
It is al- 
ways determined from two things — (1) the duty 
owed in the premises, and (2) the amount of care 
and diligence exercised. 


by the jury from all the circumstances. 


A higher degree of care 
is required in carrying live stock than in carrying 
merchandise, and a still higher degree of care in 
carrying passengers than in live stock. 
passengers, 
means of steam or 
carrier is bound tu 
Thus it is said in the 
case of Globe v. Delaware & Lackawanna Railroad 
Co.’ that * When undertake to convey 
persons by the powerful but dangerous agency of 
steam, public policy and saiety require that they be 
held to the greatest possible care and diligence, 


carrying 
Some of the cases say that in carrying 
where it is accomplished by 
other dangerous agency, the 
the “highest degree of care.” 


carriers 


and whether the consideration of such transporta- 
tion be pecuniary or otherwise, the present safety 
of the passenger should not be left to the sport of 
chance, or to the negligence of careless agents. 
Any negligence in such cases may well deserve the 
epithet of gross.” 

But to indicate thus by comparison — that is, to 
designate by "is but a loose and un- 
satisfactory manner in which to express what is 
aimed at. 


* degrees 


Strictly speaking, there are no degrees 
in negligence. There may be circumstances and 
conditions which carriers greater 
duties, hold them to stricter accountability; but any 
‘failure to perform an imposed duty is negligence, 
and that is absolutely all there is to it. 


impose upon 


2 5.. 3. Le J. 390: 
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What is negligence? It is easy, of course, to | 


say in a general way, it is an omission of duty; it | 


is a violation of the obligation which enjoins care 
and caution in what we do. It ordinarily excludes 
design, and hence a man, however honest he may 
be, cannot excuse himself from the consequence oi 
not doing what he ought to have done by saying: 
* Why, I did not act because I did not think there 
was danger.” It is his duty to think, and if he 
fails to use the efforts or take the precaution which 
an ordinarily prudent man would employ in like 
circumstances he is guilty of negligence.* 

§ 2. Presumption of negligence. — There are cases, 
however, in which a presumption of negligence 
arises from a proof of injury to passengers or a 
loss of goods, and where this presumption arises 
the burden of proof shifts, and the onus is on the 
defendant to show that the injury or loss occurred 
without negligence on his part. These cases are: 

(1.) Where there exist the duties of a common 
carrier to carry safely; wherein proof of injury or 
loss within the time covered by the contract ord: 
narily establishes a prima facie case of negligence, 
which the carrier must overcome.* 

This class of cases is founded upon the law of 
contracts. If the contract is broken the plaintiff 
is under no necessity to show exactly how the 
injury occurred. Thus, if the injury occurs by 
reason of the derailment of the train through a de- 
fective roadbed, it is sufficient for plaintiff to show 
that the train was derailed and he was thereby in- 
jured, and this establishes a prima facie case.* 

(2.) Where the plaintiff is in such a position 
that the carrier owes him the duty of protection 
from injury which might arise from the negligence 
of the defendant thus circumstanced suffers injury 
from a cause which, if the defendant had been duly 
diligent, would not have arisen, or which does not 
ordinarily occur when due diligence is exercised. 
In such a case simple proof of injury or loss makes 
out a prima facie case for the plaintiff.* 


* Goble v. D., L. & W. R. R. Co., 3 N. J. L. J. 
176. 
* Wall v. Lierzay, 6 Cal. 465; Cleveland R. Co. 
v. Newell, 104 Ind. 264; Smith v. St. Paul R. Co., 


32 Minn. 1; Federal Street R. Co. v. Gibson, 96 
Pa. St. 83; Nitro-Glycerine Case, 82 U. S. (15 
Wall.) 537. 

*Denver R. Co. v. Woodward, 4 Cal. 1; Eagle 
Packet Co. v. Defries, 94 Ill. 598; Mitchell v. Chi- 
cago R. Co., 51 Mich. 236; Dougherty v. Missouri 
R. Co., 81 Mo. 325; Mullen v. St. John, 57 N. Y. 
567; Vincent v. Cook, 4 Hun, 318. See post, § 4. 

* Tittle v. Railroad Co., 48 Lowa, 236; Leybolt v. 
Railroad Co., 95 N. Y. 562; Railroad Co. v. 
Mitchell, 11 Heisk. (Tenn.) 400; Kapliss v. Arth, 
61 Wis. 531; Cummings v. National C. Co., 60 
Wis. 603; Krist v. Railroad Co., 46 Wis. 480: 
Transportation Co. v. Downer, 78 U. S. (11 Wall.) 
129; Rose v. Stephens Trans. Co., 20 Blachf. 44; 
Bridges v. North London R. Co., L. R. 5 Q. B. 





§ 3. General rule as to presumption of negligence. — 
The rule of the modern decisions is that the proof 
of loss or injury establishes a sufficient prima facie 
case against the bailee or carrier to put him on his 
defense. Thus, in New York the general rule ‘s, 
that when chattels are delivered to a bailee or car- 
rier in a good condition, and are returned by such 
bailee or carrier in a damaged condition, or are 
not returned, the law presumes negligence to have 
been the cause, and casts upon the bailee or carrier 
the burden of showing that the loss did not occur 
through the negligence of such bailee or carrier, 
its servants or employes.” 

The same rule prevails in the other States of the 
Union.’ 

This general rule is applicable to common car- 
riers, as well as to ordinary bailees for hire 
Where it is established by the evidence that the 
live stock or goods was delivered to the carrier in 
good condition, and that an unusual incident occurred 
during the trip, whereby the same was injured, the 
burden is upon the defendant carrier to show 
that it was free from negligence in the matter; and 
in the absence of any exculpatory proof, or evi- 
dence other than that introduced by the plaintiff, 
the court should direct the jury to find for the 
plaintiff, and a 
the proof. 


his damages as warranted by 


377; Kearney v. Railway Co., L. R. 5 Q. B. 411; 
Briggs v. Oliver, 4 Hurl. & C. 403; Scott v. Docks 
Co., 3 Hurl. & C. 596. 

°*Among the cases holding this doctrine are: 
Ouderkirk v. Cont. Nat. Bk., 119 N. Y. 263; Os- 
wego Bk. v. Doyle, 91 N. Y. 32; s. c., 43 Am. Rep. 
634; Schwerin v. McKie, 51 N. Y. 180; s. c., 10 
Am. Rep. 581; Collins v. Bennett, 46 N. Y. 490; 
Burnell v. N. Y. C. R. Co., 45 N. Y. 184; s. c., 6 
Am. Rep. 61; Williamson v. N. Y. C. R. Co., 56 
N. Y. Super. Ct. 508; Nichols v. Balch, 8 Misc 
452; Wintringham v. Hayes, 3 Misc. 604; Fox v. 
Pruden, 3 Daly, 187; Scranton v. Baxter, 4 Sandi. 
5; Beardslie v. Richardson, 4 Wend. 113. 

*See Haas v. Taylor, 80 Ala. 459; Boies v. Har:- 
ford & C. R. Co., 37 Conn. 277; s. c., 9 Am. Rep. 
347; Cumins v. Wood, 44 Ill. 416; s. c., 97 Am. 
Dec. 189; Funkhouse v. Wagner, 62 Ill. 59; Bur- 
lingame v. Home, 30 Ill. App. 330; Baren v. Cain. 


| 15 Ill. App. 387; Mills v. Gilbuth, 47 Me. 320; s. c.. 
| 74 Am. Dec. 487; Cass v. Boston, 96 Mass. (14 


Allen) 448; Lichtenheim v. Boston & C. R. Co., 
65 Mass. (11 Cush.) 70; Brown v. Waterman, 64 
Mass. (10 Cush.) 117; Wiser v. Chesley, 53 Mo. 


| 547: Goodfellow v. Meegan, 32 Mo. 282; Taussing 


v. Schmidt, 26 Mo. App. 318; Arnot v. Branconier. 
14 Mo. App. 431; Donald v. Clark (Nev.), 45 Pac 
Rep. 1; Safe Deposit Co. v. Pollock, 85 Pa. St. 
391: s. c., 27 Am. Rep. 660; Logan v. Matthews, 
6 Pa. St. 417; Clark v. Spencer, 10 Watts (Pa.) 
335; Koch v. National Exp. Co., 1 Lack. L. News 
(Pa.) 289; Sheron v. Beers, 59 Vt. 581; s. ¢., 59 
Am. Rep. 757. 
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§ 4. The rule of res ipsa loquitur. — Judge Sey- 
mour D. Thompson says that the application of 
the doctrine of res ipsa loquitur is to be divided in 
two classes — (1) cases not resting in contract, and 
(2) cases where the defendant is under a contract, 
express or implied, to protect the plaintiff, or his 
property, from the injury of damage complained 
of; that in the latter case proof of the bald fact 
that such injury or damage did happen to th 
plaintiff or his property, without any evidence as 
to how it happened, will operate to charge the 
defendant, because it will be prima facie evidence 
of a breach of the defendant's contract. 

The general rule in New York and elsewhere is 
that when anything unusual occurs in the opera- 
tion of a railway train, the presumption is that the 
railway company, or its servants, operating the 
train, are at fault — guilty of negligence. Thus it 
has been said by the Court of Appeals of New 
York in the case of Egerton v. New York, etc.. R. 
Co..” that ** Where a car or train leaves the track 

proves that either the track or machinery, or 
some portion thereof, is not in a proper con- 
dition, or that the machinery is not properly 
operated, and presumptively proves that the de- 
fendant, whose duty it is to keep the track and 
machinery in the proper condition, and to operate 
it with the necessary prudence and care, has, in 
some respect, violated this duty.” 

In the more recent case of Newman vy. ‘The 
Pennsylvania Railroad Co.” it is held that in 
action to recover damages for injuries to a race 


an 


horse shipped on a railroad, the fact that while 
en route the train stops so suddenly as to burst 
a joist three inches by six inches placed in front o 
the horse’s breast, break two ropes of one inch 
each, and break the horse’s back, is such evidence 
of negligence of the defendant carrier, its agents 
and servants as to require an explanation relieving 
of the charge of want of due care on the part of the 
company and its agents, and in the absence of 
such evidence on the part of the carrier the plain 
tiff is entitled to a verdict. 

In the case of Boyce v. California Stage Coach 
Co.,. where the plaintiff was injured by the over- 





turning of a stage coach, the court said: * Upon 
the trial of an action of this character it is only 
necessary for the plaintiff to prove the overturn 
ing of the coach and the injury caused thereby. 
Having done this, he may rest, for the presumption 
is that the injury occurred through the negligence 


of the coachman, and the burden of proving that 


“10 Cent. L. J. 261. 

so ht. ¥. oar. 

" This case is quoted with approval in Memphis 
& O. R. P. Co. v. McCool, 83 Ind. 392: s. c.. 43 
Am. Rep. 71. and in Pittsburgh, ete., R. Co. v. 
Williams, 74 Ind. 462. 

“27 Civ. Proc. Rep. 377. 

* 25 Cal. 460. 






there was no negligence is cast upon the defend- 
ant." 

It has been said that where the thing is shown 
to be under the management of the defendant or 
his servants, and the accident is such as in the 
ordinary course of things does not happen, if those 
who have the management use proper care, it af- 
fords reasonable evidence, in the absence of ex- 
planation by the defendant, that the accident arose 
from want of care.’* 

The court say in the case of Crafts v. Water- 
house “ that “the servant must have competent 
skill, and must use that skill with diligence.” ™ 

In a case where a street car is so operated by 
the servants of the company as to start with a 
lurch or jerk, thereby injuring a passenger, this is 
prima facie evidence of negligence on the part of 
the servants of the company.” 

In all these cases the doctrine of res ipsa loquitur 
is held to apply. It is laid down by the learned 
Judge Seymour D.Thompson, in the case of Dough- 
erty v. Mo. Pac. R. Co.,” that ‘* Where an injury is 
shown and evidence produced by an er- 
ror of a carrier or his servants, in operating the 
cars without more, a presumption of negligence 
arises against the carrier, which casts upon him 
the burden of showing that the accident happened 
notwithstanding the exercise on his part of the 


\nd this is the doctrine laid down in several 
other leading cases. among which are Stokes v. 
Saltonstall, 38 U. S. (13 Peters), 181; Book 10, 
L.. Ed. 116; McKinney v. Neil, 1 Mo. L. C. C. 
450; Denver, etc., R. Co. v. Woodward, 4 Colo. 1; 
Fink v. Coe, 4 G. Greene (Lowa), 558, 560; Sher- 
lock v. Alling, 44 Ind. 204; Lemon vy. Chanselor, 
68 Mo. 356; Ryan vy. Gilmour, 2 Mont. 517. 

‘Scott v. London, ete., Co., 10 Jur. N. S. 1108; 
see also Byrny v. Bodle, 2 Hurl. & C. 782. This is 
also the rule laid down by the Appellate Division 
of the New York Supreme Court in the case of 
Guldseth v. Carlin, 19 App. Div. 588; Poulson v. 
Nassau Electric R. Co., 18 App. Div. 221; Gilmour 
v. Brooklyn Heights R. Co., 6 App. Div. 117. 

* 3 Bing. 310. 

* And this language is approved and followed in 
Memphis & O. R. P. Co. v. McCool, 83 Ind. 382; 
s. ©, 43 Am. Rep. 71, in which case Mr. Justice 
I:lliott says: “ The principal embodied in this 
declaration has been approved by a long line of 
decisions, among others McKinney v. McNeil, 1 
McC. C. 540; Stokes v. Saltonstall, 38 U. S. (13 
Pet.) 181; Holliday v. Kennard, 55 U. S. (14 
How.) 468; Pittsburg, etc... R. Co. v. Ruby, 38 Ind. 
294: s. c., 10 Am. Rep. 111; Bass v. Chicago, etce.., 
R. Co., 36 Wis. 450: s. c.. 17 Am. Rep. 495; Corn- 
well v. Boston, etc., R. Co., 98 Mass. 194.” 

* Dougherty v. Mo. Pac. R. Co., 9 Mo. App. 
478: Consolidated Traction Co. v. Thalheimer. 50 
N. L. (30 Vroom.) 474: Robertson v. Johnson, 
5e 


| 
8 N. Y. 63. 
*9 Mo. App. 478. 480. 
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high degree of care which the law imposes upon 
him.” *” 

Where it appears that the passenger has been 
injured or the goods have been impaired by the 
manner in which the train was operated, it is pre- 
sumed that the servant’s company was negligent, 
and the carrier must rebut the presumption.” 

James M. Kerr. 

New York Ciry. 


THE LAW OF RIOT. 


: oe law as to riot, and as to what amounts to 

a riotous assembly and taking part in such, 
received abundant illustration at the last summer 
Assizes in Belfast, where upwards of forty persons 
were indicted for riot and tumult. 

The circumstances of the riot were somewhat as 
iollows: A procession in celebration of “ 1798” 
had passed through a portion of the city of Belfast 
on the morning of the 6th of June, en route for 
a place some distance outside the city, where a 
demonstration was held during the day. On their 
return in the evening they were attacked by an 
opposing mob, which, with some trouble, was 
driven back into its own district by the constabu- 
lary. There then commenced, and continued for a 
number of hours, a determined riot and attack on 
the police in the neighborhood of the Shankill 
road and the streets leading off it. The procedure 
of the riotous mob was to attack the police, who 
were stationed in large bodies on the main road 
with a volley of stones from 
streets, and then, when they were charged by the 
constabulary, to run up the side streets, and the 
crowd speedily dissolved by 


streets which ran at right angles to the side streets 
and connected them. Owing to this method of 
attack and retreat, the police were succesful in 
arresting only stragglers at the rear of the crowd, 
and the only evidence that in many cases they were 
able to give was, that the person arrested was 


caught as he was running away, or that he was |; 


seen in the crowd, but was not seen throwing any 
stones; and it was only in a comparatively few 
cases that there was any proof of stone-throwing 


“ Citing: Skinner v. Railroad Co., 5 Exch. 486; 
Stokes v. Saltonstall, 38 U. S. 13 Pet. 181; affirming 
s. c., sub nom.; Saltenstall v. Stockton, Thaney’s 
Dec. 11; Railroad Co. v. Pollard, U. S. 22 Wall. 
341; Farrish v. Reigley, 11 Grant, 697; Holbrook 
v. Railroad Co., 12 N. Y. 236; affirming s. c., 16 
Barb. 113; Stockton v. Fry, 4 Gill (Md.) 406; 
Fairchild vy. Stage Co., 13 Cal. 599: Roberts v. 
Johnson, 58 N. Y. 613; affirming the same case, 5 
John. 613. 

*® Memphis & Ohio R. P. Co.. 392: s. c., 43 Am. 
Rep. 71. 





one of the many side | 


the disappearance of | 
its members up the several lanes and smail back | 





against the prisoners, or proof of stones or other 
missiles being found on them when arrested. 

The prisoners were tried before Chief Baron 
Palles, who discriminated between the various 
cases, and in his address to the grand jury said: 
“ You are aware that a riot consists of a tumultu 
ous assembly of persons of three or a greater 
number, who either assemble. having a common 
illegal object or having already assembled in a 
promiscuous way, proceed together to disturb the 
public peace —all having the common object of 
disturbance. That is not an exhaustive definition 
of riot, but it is quite sufficient to enable you to 
deal with the cases that are before you, and if the 
object of the alleged riot was that one party should 
attack another party, or that either of them should 
attack the police, or if there was a riot going on 
by certain persons and others join in that disturb 
ance of the public peace, that amounts to a riot. 
[i you were trying a person for an ordinary as- 
sault, by throwing a stone at another, you would 
inquire whether that stone hit the person. In that 
case of a riot you. need not enter upon that con- 
sideration at all. The mere throwing of a stone 
during a riot is a participation in that riot. You 
need not inquire whether it struck any person, or 
who that person was. But you ought to look, be- 
fore you find a bill against any person, whether he 
took an active participation in the riot, that he was 
not there a mere bystander doing nothing; but if 
he took, by any act, a part, or encouraged others 
to take a part, or in any way interfered in the riot 
by way of encouragement of others, you ought to 
find a true bill against him.” 

Prisoners could not get a more favorable defi 
nition of riot, for it practically amounts ‘to this — 
that, unless the arrested is 


person doing 


something apart from his mere presence in the 


seen 


crowd, it would be running a risk of convicting an 
innocent person to do anything else than acquit 
him. This was the view expressed by the chief 
baron in one of the riot cases, Reg. v. Burns and 
where he said: * As regards the definition 
Il have given of riot, one more favorable to the 
prisoners could not be this — that 
the prisoner must be proved to have done some 
thing either by word or aet, or both, to have par 


ticipated in the riotous proceedings.” 


others, 


given. It is 


In the case 
of R. vy. Whiteside and others, his lordship said, in 
summing up to the jury: “ You may take it that a 
riot is a tumultuous disturbance of the peace by 
a number of persons who were assembled together 
for a common illegal object; and if a crowd assem 
bled together for the common object of throwing 
stones at the police, that would be a riot. If there 
was a riot, every person who took part in it was 
guilty of the crime which the law called riot; but 
in order that he should be liable as a rioter, it 
must be shown that he did something by word or 
act to take part in helping or inciting to the riot- 
ous proceedings. The police proved that they saw 
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the prisoner taking part in the riot by throwing 
stones; and if you believe that the disturbance of 
the peace on that occasion amounted to a riot 
within the definition I have given you, and also 
believe beyond reasonable doubt upon the evidence 
of the police that the prisoners were throwing 
stones, then you should find them guilty on the 
indictment.” 

In one of the cases the point was raised by the 
prisoner's counsel, that he was entitled to a direc- 
tion, on the ground that nothing had been proved 
against the prisoner except mere presence in the 
crowd at the time he was arrested, while the 
prisoner, in his statement made at the time of 
arrest, said that he was returning home from his 
work in the ordinary way, when the crowd. which 
was being chased by the police, rushed suddenly 
round a corner, and he was caught in the throng. 
The prisoner’s counsel contended that there was 
no evidence against his client of having taken part 
in the riotous assembly, or of having encouraged 
it. He relied on the Atkinson 
(Archbold, 960), where it was stated that, in order 
to render a person liable, it must be shown that he 
dd something by word or act to take part in, help 
The chief 
baron refused to take the question from the jury, 
on the ground that mere presence in a riotous 
crowd is sufficient to make it a question for the 
jury whether he was part of the riotous mob or 
not, or was identified with their common illegal 
intention. 


case of R. v. 


or incite to the riotous proceedings. 


In his address to the jury in this case 
the chief baron said: * It was possible for a man 
passing through the streets to find himself sud- 
denly entangled in a crowd, that it was necessary 
to have charged by the police, though in point of 
fact he took no part in the rioting, and all his 
views were distinctly opposite to the views of the 
Therefore the law no than 
common sense when it laid down that in order to 


rioters. said more 
make a person liable for riot it must be shown 
that he had done something by word or act to 
take part in, help, or incite the riotous proceed- 
ings. He might under certain circumstances take 
part by his presence in the riot, and in many cases 
his mere presence would not be prima facie evi- 
dence, and the fact that this riot had taken place in 
the public street rendered it all the more necessary 
on the part of the crown to give some affirmative 
evidence — something beyond mere presence — in 
order to find a satisfactory verdict.’ — Irish Law 
Times. 
+ 
ARE THE VOTING MACHINE LAWS CON- 
STITUTION iL? 
RIOR to 1895 the Constitution of this State 
permitted general elections to be held by 
ballot only. The constitutional convention, after 
a long debate, amended section 5 of article II, so 
that it now reads: “ All elections by the citizens, 








except for such town officers as may by law be 
directed to be otherwise chosen, shall be by ballot, 
or by such other method as may be prescribed by law, 
provided that secrecy in voting be preserved.” 
The proposition which was before the convention, 
and on which the delegates acted, is summed up in 
the statement made by Mr. Barhite, one of the 
delegates from Rochester, the home of the Meyers 
ballot machine, when he said: “It simply pro- 
vides that the legislature in its discretion may, if 
they determine that some other method of voting 
is better than that which now exists, that they may 
adopt that particular method. (Record, page 2206.) 
Mr. Hill, the father of the section as it now ap- 
pears, said: “It is simply to provide a labor- 
saving machine or method which may be adopted 
throughout the State.” (Page 2211.) No delegate, 
either for or against the measure, suggested that 
there was any authority except for the legislature 
to assume the responsibility of determining be- 
tween the ballot and some particular machine or 
method which should be offered for its consider- 
ation. “It is my judgment,” says Judge Gray, 
writing the opinion of the court in the Matter of 
Henneberger (155 N. Y. 420, 430), “that when a 
constitutional question is presented to the court, 
it should be answered according to the view which 
takes in the purpose of the adoption of the con- 
stitutional provision and the consequences to the 
people of its disregard. Tried by this test. it can- 
not be doubted that the framers of this clause ot 
the Constitution believed that it limited the dis- 
cretion of the legislature to the choice of a single 
method than the ballot, and the conse- 
quences to the people of the disregard of this pro- 
vision is to have as many different systems oi 
elections as there are different machines or meth- 
ods, with a degree of uncertainty, and a com- 
plex:ty of judicial constructions which will 
completely disorganize the electorate.” 


other 


But there is another section of the Constitution 
which is controlling upon the construction which 
must be given to section 5 of article II. Section 
18 of article III provides that the legislature shall 
not pass a private or local bill for “the opening 
and conducting of elections or designating places 
of voting,” but that “the legislature shall pass 
general laws providing for the cases enumerated 
in this section.” It will be observed that the Con- 
stitution thus commands the legislature to pass 
a general law providing for “the opening and 
conducting of elections,’ and a ‘ general or pub- 
lic act,” says Bouvier’s Law Dictionary, “is an 
universal rule that regards the whole community.” 
This rule has undergone some refinements, and 
the court, in the Matter of the New York Elevated 
R. R. Co. (7o N. Y. 327, 350), say: “ A law which 
relates to persons or things as a class is general, 
but one which relates to particular persons or 
things of a class is special and private.” The 
electors of the State are persons, and a law to be 
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general must deal with them “as a class;’ 


two universal rules of action in respect to the 
same matters at the same time. Therefore, the 
blanket ballot law is either the universal rule of 
action for the State in respect to the act of open- 
ing and conducting elections, or it has been re- 
pealed by the adoption of the so-called enabling 
acts, which have repealed all acts inconsistent 
with themselves, and there is thus no rule of ac- 
tion as prescribed and directed by the Constitution. 

The rule laid down in the Matter of the Elevated 
Railroads is cited with approval in the Matter of 
Church (92 N. Y. 1) and in the Matter of Henne- 
berger (155 N. Y. 420, 426), and if we consider 
these several so-called enabling acts in the light of 
the established rule, we shall be obliged to reach 
the conclusion, despite their general language. 
that they are private and local bills, and. there- 
fore, within the inhibition of the Constitution. It 
is clear that the legislature could not pass a valid 
act to permit the use of the Davis voting machine 
in the city of Albany, without making the same 
provision for every other community in the State, 
and, as was said by Mr. Justice Woodward in the 
Matter of Henneberger (25 App. Div. 164, 
N. Y. 420), “ The important and determining fact 
is that the statute has upon its face the evidence 
of its local character, and the intent to accomplish 
indirectly what cannot be done directly.” Again 
he says, in the same case: “ If the Constitution is 
wrong it should be amended by the people. not 
emasculated by the courts, and where there is a 
manifest effort, as in the present case, to secure 
local legislation in the guise of a general law, it is 
manifestly the province of this court to interpose, 
and to prevent the working of the wrong.” ‘The 
Court of Appeals, affirming the court below, said: 
* Although this act is drawn in general terms, if 
its provisions are such in number and in character 
as unduly, with reference to the constitutional pur 
pose, to restrict its operation and, to all intents, to 
confine it to a particular locality, then, I think, it 
comes as much under condemnation as though it 
designated the locality by name.” 

Each one. of these enabling deals with 
“particular * * * things of a class;” it deals 
with a particular machine of a class of machines, 
in utter disregard of the fact that the Constitution 
commands the passage of general acts for * the 
opening and conducting of elections.” It attempts 
to permit bodies of a local character to determine 
the question whether or not the general law of 
the State shall be abrogated in their respective 
communities, in respect to a question which is 
not .of local, but of general, concern, and it cannot 
be contended that when the people declared that 
“the legislativee power of this State shall be 
vested in the senate and assembly,” they contem- 
plated that the power to repeal this legislation 


15s 


acts 





the | should be delegated by the legislature back to 
. ° ! °,° 

rule must be universal as to the persons making | local communities. 

up this class, and it is impossible to conceive of | 


That would be an absurdity. 
There can be no doubt in the premises: these 
enabling acts are private and local bills within the 
meaning of the Constitution. They have to do 
with “ particular persons or things of a class:;” 
they are enacted, not for the general good. but 
for the promotion of the interests of individuals, 
and they deal with “things of a class,” and are. 
therefore, under the adjudicated cases, private and 
local bills, in reference to a matter inhibited by 
the Constitution, and they are absolutely void. No 
legal election can be had with any of the machines 
now in use under the acts as they now stand: the 
legislature must assume the responsibility of pre- 
scribing a particular machine, affording a uniform 
rule in the opening and conducting of elections, 
or we must continue to vote by ballot. 


BENJAMIN S. DEAN 


CONSTRUCTIVE MURDER 


ae action of Mr. Justice Phillimore at the 

trial of Wark at the Liverpool Assizes has 
been much criticised, but unjustly. While it may 
be that his known opinions on the sanctity of mar- 
riage and the gravity of breach of marriage vows 
somewhat colored his summing up, there is no 
ground for saying that he in any way misconstrued 
or misstated the law applicable to the case; and it 
is obvious that if there had been any ground for 
supposing that he had, a special case would have 

The this 
but depends on the 


been applied for and granted. law on 
subject is not of his making, 
efforts of other judges. 

The result of the trial, following on the cases of 
Regina v. Collins and Regina v. Whitmarsh, has 
been to awaken the profession and the public to 
the defects of the law as to constructive murder. 
It rests on the old rule that if a man in committing 
a felony happens unintentionally to kill another, 
the intent which 
treated as supplying the absence of malice afore- 
thought. 


felonious actually existed is 
The absurdity of an extreme application 
of the rule was pointed out by Mr. Justice Stephen 
the 
shooting an animal with intent to steal, happens to 


in Regina y. Serne, in case where a man, 


kill the owner; but during this year the law has 
again and again been laid down that if A, in com- 
mitting a felony such as procuring abortion on B, 
causes the death of B, A is guilty of murder, and 
that he cannot lawiully be convicted of 
slaughter. In Wark’s case the doctrine ex- 
tended to a the the 
accused was apparently not present aiding and 


man 
was 
case where, upon evidence, 
abetting the commission of the felony, but was 
only an accessory before the fact. 

In the course of the trial the judge had also to 
give a ruling on the admissibility of evidence 
which had an important bearing on the result. 
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Gill, for the defense, had submitted that a con- | 


versation in June could not be given in evidence 
upon a charge of murder which alleged that the 
act leading to the murder was committed on July 

Mr. Justice Phillimore said that before ruling he 
must know the question Pickford, for the crown, 
proposed to ask. 

Pickford said that the question he proposed to 
put to the witness was, ** Did she ask you for any 
remedy for her condition?” 

Mr. Justice Phillimore then said that he had 
given the matter careful thought, as he considered 
it of great importance. He thought it would in 
general be most injurious to the ends of justice to 
such He that the 
ruling which he intended to give was not con- 


exclude statements. believed 
fined to charges of high treason and conspiracy 
His lordship gave a ruling to the following effect: 
“On all indictments for crime, and not only in 
cases in which the indictment is for high treason 
or conspiracy, where the case for the prosecution 
is that the crime was the result of a conspiracy, 
and where evidence has been adduced fit for the 
jury to consider in proof of the common purpose, 
any act done by any of the confederates in further 
ance of the common purpose may be given in 
evidence against all.” Regina v. Desmond ([ 1868] 
11 Cox C. C. 146) — per Chief Justice Cockburn 
and Baron Bramwell — is this. 
* Such include speech. A_ request 
words is clearly as admissible as a request by sign 
Any act done by the deceased in 
furtherance of the alleged common purpose of 


an instance of 


acts may in 


or pantomime. 


procuring a miscarriage may be given in evidence 
against the prisoner just as, if she had been alive, 
any act done by a prisoner might have been given 
in evidence against her. The prosecution may 
therefore give evidence of any request made by 
her to the but be ad- 
mitted except in so far as it is necessary to explain 
the request. Declarations made by confederates 
after the cannot furtherance the 
common purpose, and must therefore be rejected. 


doctor, no narrative can 


event be in ot 
For this reason the deceased's diary and the pencil 
letter which was not sent are not admissible.” 

al 
though it may be fairly described as further proof 
of the dangers to justice involved in the present 


This ruling is in accordance with the law 


state of the law as to the offense of conspiracy and 
the evidence by which it may be proved. 

The moral to be drawn from this case and its 
predecessors is that the courts have definitely con- 
strued the definition of murder as including cer- 
tain felonious acts resulting in death without the 
intent of the agent; that the executive reprieves 
the convicted murderer in such and that 
public opinion calls for the interference of the 


cases, 


legislature to induce such a change in the law as 
will enable the courts to pass an appropriate sen- 


tence in such cases. The result can be obtained by 





| manslaughter. 


limiting murder to deliberate cases of killing, by 
getting rid of the obsolete distinction between 
felony and misdemeanor, which is responsible for 
much * constructive homicide,” and by defining 
Abundant materials for proper 
definitions exist in many treatises and codes. — 
Law Journal (London). 


§ PFROM THE COOK’S GALLEY TO THE 
JUDICIAL BENCH. 

HE late Judge John Erskine, of Georgia, did 
not read law until he was forty-five years old, 
but he soon made his way to the front, and shortly 
after the close of the war President Johnson ap- 
pointed him to the judgeship of the United States 
Court for the northern and southern districts of 
Georgia. Judge Erskine took great pleasure in 
relating one story which dealt with incidents in 
his early life and in his later years. When he was 
about sixteen years old he ran away from his 
home in Ireland. He joined the crew of a sailing 
vessel, but as the captain could not make a sailor 
of him, he had to do the cooking, and was known 

to everybody on the ship as Johnny the Cook. 

At the end of a year the youngster abandoned 
the sea and returned home. After completing his 
education he came to this country and settled in 
Georgia, where he was remarkably successful and 
He had held his judgeship a year or 
two when he went to Savannah to preside over 
the Federal Court. One afternoon he strolled 
down to the river to look at the vessels in port. 
ships came ashore and 
passed the judge, giving him a sharp glance. 
Evidently something puzzled the captain, for he 
retraced his steps and stared hard at the man, who 
was enjoying the scene on the river. 

* D—— if it isn’t Johnny the Cook!” exclaimed 
the bluff sailor. 

Erskine looked at him, and recognized his old 
captain. The two shook hands heartily, and the 
captain told the other how he had identified him 
by a scar on his face. 


prosperous. 


The captain of one of the 


* T haven't forgotten the fight in which you were 
“You 
proved yourself a man that day, and the whole 
ship sided with you.” 

A brief talk about old times followed, and then 
the captain glanced at his former cook’s clothes. 

“You must have prospered in this country,” he 
remarked. ‘* What is your line of business? ” 


so badly cut,’ said the veteran of the seas. 


* There is a long story connected with that,” re- 
plied the judge, “and as I have to meet an ap- 
pointment now, I must postpone it until I see you 
again. Meet me in the United States court-room 
to-morrow morning at 1o o'clock. Until then. 
good-by.” 

The captain promised to be on hand. 

. The next morning at 10 o’clock Judge Erskine 
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was on the bench in his black robe, dealing out 
justice to a crowd of moonshiners. In a few mo- 
ments the old sea captain walked into the court- 
room. He glanced around in a dazed way, and 
was evidently disappointed in not finding the man 
he sought. Finally he raised his eyes to the bench. 
For a moment he seemed dazed. He doubted his 
own eyes. Erskine saw him, and beckoned to him 
to come inside of the railing which fenced off the 
lawyers from the spectators. 

With trembling steps the captain took his stand 
one step below the platform on which the judge 
sat. Erskine welcomed him cordially, and during 
some unimportant routine business told the aston- 
ished sailor about his career in America and his 
elevation to the bench. 

The story was told in a low tone, and not a 
word of it was heard by anybody except the cap- 
tain. The latter was so thoroughly astonished by 
what he saw and heard that he was anxious to get 
away, and he seemed to be gratified when the 
judge dismissed him with an invitation to dine 
with him at his hotel. When the mariner reached 
the bottom step he faced about and gave the 
judge a sweeping glance. 

“Well, I’ll be d——d!” he ejaculated, in a dis- 
tinctly audible voice. He left the court-room, 
shaking his head and looking back every other 
step. Even when he was outside the building he 
-was in the same state of bewilderment. The inci- 
dent afforded Judge Erskine intense enjoyment, 
and he frequently referred to it. 


~ —_ 


JOSEPH H. CHOATE, AMBASSADOR TO 
ENGLAND. 
OSEPH HODGES CHOATE, the new am- 
bassador to the court of St. James, has an 
interesting lineage, traceable centuries back, from 
France, through Holland to England, and thence 
in 1643 to Ipswich, Mass. 

He is the youngest son of Dr. George Choate, 
of Salem, Mass., and in that historic 
town January 24, 1832. Graduating from Harvard 
College with the class of 1852, and from the Har- 
vard Law School two years later, he studied in a 
Boston office for a few months and was admitted 
to the Massachusetts bar in 1855. In the fall of 
that year he visited various Western States, and 
thereafter entered the law office of Scudder & 
Carter in New York city. In 1856 he entered the 
office of Butler, Evarts & Southmayd, and was 
admitted to the New York bar in the same year. 
Afterward forming a partnership with W. H. L. 
Barnes, under the style of Choate & Barnes, he 
continued that connection until June 1, 1859, when 
he became a member of the firm of Evarts, South- 
mayd & Choate. 

Ever since then — not far from forty years now 
— Mr. Choate has remained with this association, 


was born 





the best known probably in the Empire State. 
The firm now is Evarts, Choate & Beaman, with 
offices at No. 52 Wall street, near the place where 
Mr. Choate began his practice as a young man. 
The senior member is William M. Evarts, most 
eminent at the bar and in public life; and Mr. 
Beaman is a lawyer of great ability. As for Mr. 
Choate, the statement may be made safely that 
his fame as a lawyer long ago encompassed the 
land. His magnificent presence, sound knowledge 
of the law, limitless fund of wit and humor, inces- 
sant alertness of mind, and wonderful ease 
grace of language 


and 
these and other characteris- 
tics give him brilliancy among the legal lights of 
all ages. Hardly any cause of great importance 
has been tried in New York city in which Mr 
Choate has not figured on one side or the other. 
In jury trials he has been almost uniformly suc- 
cessful, and his time has been constantly engaged 
in such cases. He also has made frequent argu- 
ments on points of law before the highest courts 
of New York State and the United States Supreme 
Court at Washington. Before the latter tribunal 
he has achieved many forensic triumphs. 

Mr. Choate has been prominent in the Repub- 
lican party ever since 1856, when he took the 
stump for Fremont. He was a member of the 
famous “committee of seventy” in the uprising 
against Tweed, and took a vigorous part in the 
campaign of 1871 against the public plunderers 
During the years 1873-76 he was president of the 
Union League Club. In 1894 he was president of 
the State constitutional convention. In January, 
1897, Mr. Choate received some support for the 
oftice of United States senator, but that honor fell 
to Mr. Platt. 

In the social world Mr. Choate has exercised a 
leadership comparable with his professional su- 
premacy. He was president of the New England 
Society for several years, and of the Harvard Club 
for a similar period. He still maintains active 
membership in those and other clubs, including 
the Union League, City, University, Metropolitan, 
Riding, New York Athletic and Grolier. He be- 
longs also to the Bar Association, the American 
Society of Natural History, the Metropolitan 
Museum of Art, the Century Association, the 
Dunlop Society and the Down Town Association. 
Mr. Choate married Caroline.O. Sterling in 1861. 


INTERNAL REVENUE DECISIONS. 


[ NDER existing law the farmer or grower of 

tobacco has the right to sell tobacco of his 
own raising to any person and in any quantity 
which may be desired, provided its condition has 
not been changed in any manner. This is a per- 
sonal privilege, and cannot be delegated by him 
to any other person. The farmer cannot employ 
another person to travel from place to place to 
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sell and deliver tobacco to consumers, but he may 
place it in the hands of a qualified dealer in leaf 
tobacco on commission, to be sold to other quali- 
hed 


dealers, or to manufacturers of tobacco, or 


cigars, or to persons who buy leaf tobacco in 


packages for export 

\ll receipts for goods, merchandise or property | 
held on storage in a warehouse require the stamp | 
provided for by the clause of schedule .\ 


War 


house receipts. 


the 


of 
Revenue Act relating to stamps upon ware 

The actual quantity of tobacco sold by the deal 
and the actual quantity of tobacco purchased by 
the manufacturer must be entered on their books 
\ny deviation from this rule renders the tobacco 
not accounted for subject to forfeiture and the 
offending parties liable to prosecution for making 
false entries in their books 

\ boxing exhibition to which an admission fee 
is charged is a public exhibition for money, even 
though no profit is derived therefrom, and special 
tax is required to be paid therefor. 

Where assessments have been made which, un 
der the opinion of the attorney-general heretofore 
published, are erroneous. claims may be made for 
abatement or refund, as the case may be 


Legal Aotes. 

\s a result of the recent decision of the Illinois 
Supreme Court, that the Pullman Palace Car 
Company cannot engage in any business other 
than that defined in its charter, the directors have 
ordered the necessary legal papers to be drawn up 
for the sale of all of the company’s property in the 
town of Pullman except the car works. The brick 
works, the arcade, the churches and schools, the 
public library, the market and 2,000 brick houses 
will be sold to the highest bidder. The Pullman 
Iron and Steel Company will have to be reorgan 
ized. The * model town ” 
city of Chicago. 


vill be merged into the 





The Supreme Court of Illinois, in a recent opin: | 
by Craig, J.. Chicago 
held that rule the decided 
weight of authority in the United States is that on | 
all sales of meat or provisions for immediate do 


ion published in Tegal 


News. 


as general 


a 


mestic use, by a retail dealer, there is an implied 
warranty 
sumption. 


of fitness and wholesomeness for con 


There is, however, no implied warranty 


ff goodness or wholesomeness arising from the 
sale of meats or provisions to a dealer or middle 
man who buys on the market not for consump- 
tion, but for sale to others. 


Nor would there be | 
any liability in a sale for immediate domestic use 
where the vendor was not a regular dealer. 


“One of the honest men who were on the bench 
in the early days of Kansas was Judge Arthur | 
Shields,” says C. R. Markham, of Cheyenne. | 











* Upon one occasion | was conducting a case in 
which I had perfect confidence when the trial be- 
gan, but before it had progressed far the evidence 
against my client’s side of the controversy was so 
strong and so unexpected that I saw the case was 
hopeless. I fully believed the witnesses lied, but 
could not shake them by cross-examination, and 
it looked as though my client would lose his prop- 
erty. Judge Shields had decided every question 
with perfect fairness, and it could not be seen that 
he was in any way interested, until suddenly he 
called to an attorney, *‘ Mr. Black, take the bench 
ior the rest of this case;’ then, turning to me, he 
said: ‘ Have me sworn as a witness. I will not see 
a man robbed in this court in matters of which I 
ain personally cognizant.’ He took the stand, and 
his testimony saved the case for me. The other 
side appealed, but the judge was sustained, the 
only case of the kind in the books.” 

\ccording to our contemporary, the New York 
Sun, Mr. Justice Oliver Wendell Holmes, of the 
Supreme Judicial Court of Massachusetts, whom 
\lbanians are to have the pleasure of hearing be- 
fore the annual meeting of the New York State 
3ar Association this month, has recently expressed 
his dissent from in the criminal law 
which has been approved in at least two States of 
the Union — New York and Wisconsin. The doc- 
trine referred to is the well-known one that a per- 
son cannot prosecuted for 
pretenses where the 
person from whom the money was obtained pays 
i Thus it 


a doctrine 


be successfully 


obtaining money by false 
it to the taker for an unlawful purpose. 
was held in McCord vy. The People (46 New York, 
470), that where the prosecutor parts with his 
property as an inducement to a supposed officer to 
violate the law, and in attempting to do this has 
been defrauded, the law will not punish his con- 
jederate. Judge Holmes, while expressing the 
greatest respect for the New York and Wisconsin 
courts, thinks that the court should not read into 
the statute against obtaining money by false pre- 
tenses ‘an implied exception which allows a knave 
to cheat any one out of his money, if the knave 
can succeed in persuading his victim into a 
scheme which has any technical element of illegal- 
ity on the victim’s side.’ The learned justice 
declares his concurrence in the view entertained 
by the senior Judge Peckham, of this State, to the 
effect that the criminal law was intended, among 
other things, to prevent people from swindling. 


. 


Notes of Recent American Accisions. 


Taking” Private Prop 
Corporations. — Changing the 
gerade of a street after it had been once established, 
and buildings erected with reference thereto, is not 
‘a taking” of property within Const., art. 1, § 23. 
providing that shall 


saw —"" 


Constitutional I 


erty — Municipal 


“private property not be 


taken for public use without just compensation 


THE ALBANY LAW JOURNAL. 





being first made therefor.” (Garraux v. 
Council of Greenville, [S. Car.] 31 S. E. 
597.) 

Criminal Evidence — Gaming. — A servant 
charged with participating in the keeping of his 
master’s disorderly house may put in evidence 
representations made to him by his master re- 
specting the nature of the business carried on by 
the master in the house, by which representations 
the servant claims he was led to believe that the 
business was lawful. (State v. Ackerman, [N. J.] 


41 Atl. Rep. 697.) 


Criminal Law — Homicide — Duty to Retreat.— 
The well-settled rule is that where a party is him- 
self at fault, and provokes the difficulty, he cannot 
justify killing his adversary in the affray that he 
himself has brought about, unless he in good faith 
withdraws from the combat in such manner as to 
show his adversary his intention in good faith to 
desist. (Padgett v. State, [Fla.] 24 South. Rep. 
145.) 


City 
Rep 


Fraudulent Representations — Statement of In- 
tention. — A statement by the purchaser of a street 
railroad that, in carrying out its plan of reorgan- 
ization, it intended to, and would, place the line 
in first-class condition, made to the owners of an- 
other line to induce a-consolidation of the two, is 
not only a promise, but also a representation of an 
existing fact, as to its intention, which authorizes 
a rescission of the contract of consolidation by the 
other parties, where the promise is not only not 
fulfilled, but it is shown that the promisor had no 
such intention at the time. (Old Colony Trust 
Co. vy. Dubuque Light & Traction Co., U. S. C 
C., N. D. [Iowa], 89 Fed. Rep. 794.) 

Infants — Contracts — Ratification. — An adult's 
promise to pay the rent of premises occupied by 
him while an infant over 14 years of age is binding, 
even if made in ignorance of his non-liability. 
(Bestor v. Hickey, [Conn.] 41 Atl. Rep. 555.) 

Master and Servant — Fellow-Servants —- Vice 
Principal. — Where a corporation engaged in the 
construction and erection of steel bridges, having 
a contract for the erection of a bridge in another 
State, sent an employee to erect and settle for the 
same, and to employ the necessary workmen to 
assist, without instructions as to the work, but 
relying on his knowledge of the business, such 
employe was a general agent, representing the 
company in the work, and for whose failure to 
provide a reasonably safe place for workmen em- 
ployed by him to work it was responsible. (F. C. 
Austin Mfg. Co. v. Johnson, [U. S. C. C. of App 
Eighth Circuit], 89 Fed. Rep. 677. 


National Banks — Liability of Stockholder — 
Assessments After Insolvency. — The liability of a 
stockholder in a national bank for assessments 
made by the comptroller on its insolvency is not 
dependent upon the contract of subscription he 
tween the stockholder and the corporation, but is 





created by statute for the benefit of the bank’s 
creditors, and can neither be modified nor released 
by any act of the corporation. (Scott v. Latimer, 
[U. S. C. C. of App., Eighth Circuit], 89 Fed. 
Rep. 843.) 

Street. -— A tele 
phone company, in laying wires underground un. 
der a city ordinance granting permission to occupy 
the portions of the streets of the city necessary for 
that purpose, obstructed a part of the street, leav- 
ing open for travel a space of about 7% feet be- 
tween a manhole and the curbing. The cap of the 
manhole was partly removed, so as to extend into 
this open space. An experienced driver, with full 
knowledge of the surroundings, used this route 
when he might have used another, and in doing so 
his horse became frightened and shied, throwing 
him from the wagon to the street. causing his 
death. Held, that decedent assumed the risk, and 
that there can be no recovery for his death 
(Cain’s Admr. vy. Ohio Val. Tel. Co., [Ky.] 47 S. 
W. Rep. 760.) 

Sales — Agreement to Pay Debts of Seller. 

An agreement by the buyer to pay all the partner 


Negligence — Obstruction of 


ship debts of the sellers, and to save them harmless 
therefrom, in part consideration of a sale of a store 
and its contents, is not merely a promise to in 
demnify, but is an express promise to pay, so that 
a refusal to pay such debts of itself constitutes a 
breach of the contract. (Whitney v. Cady, [Conn.| 
41 Atl. Rep. 550.) 
Specific Performance—Land Contracts.—Where 
rescind the contract after the 
property had almost doubled the contract price in 
value, which suit was dismissed by the court, and 


a vendor sued to 


he made no offer to give possession or make a 
deed, and made no demand for performance until 
four years after the sale, and three years after the 
last of the purchase money was due, and when the 
property had fallen to one-third of the contract 
price, performance will not be enforced. (Gish’'s 
Exer. v. Jamison, [Va.] 31 S. E. Rep. 521.) 

Wills — Power of Alienation. — A will devising 
to testator’s widow all his property and notes and 
evidence of indebtedness, to have full control of 
same as long as she lives, after her death. 
left’ to remainder-men, entitles the 
widow to a life estate, without power to alienate 
the corpus of the estate, and the remainder-men to 
whatever is left of the estate, whether diminished 
by losses in the management thereof or increased 
by profits. (Bramell v. Adams, [Mo.] 47 S. W. 
Rep. 931.) 


and 
‘what is 


> 


BOOKS AND PAMPHLETS RECEIVED 


Freedom of Private Property on the Sea from 
Capture During War; A Compilation of Docu- 
ments in Relation, and 
Thereto. Prepared by 


1808. 


Opinions in 


Charles 


Regard 


Henry Butler, 





